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Recovery United States Drawee Against Bank 
for Payment Forged Check 


bank, holder checks, under statutory duty 
determine the genuineness the indorsements, and when the 
bank presents the checks for payment with warranty, express 
implied, that the indorsements are all respects regular, 
thereby makes itself liable the drawer drawee after- 
wards shown that the checks are forged. This was decided 
the case National Metropolitan Bank United States, 
United States Court Appeals, 142 Fed. Rep. (2d) 474. 

action was brought the United States America, 
hereinafter referred the plaintiff, against the National 
Metropolitan Bank, hereinafter referred the defendant, 
recover the amount checks which the defendant re- 
ceived payments indorsements forged government 
clerk. One Foley, civilian clerk the Headquarters office 
the Paymaster the United States Marine Corps Wash- 
ington, C., was assigned prepare officers’ pay and mileage 
vouchers, prepare checks payment thereof, present the checks 
for signature the Paymaster other disbursing officials 
duly authorized draw checks the Treasury, and deliver 
the signed checks the named payees. From time time during 
period twenty-eight months, from 1936 1938, Foley 
forged pay and travel mileage vouchers, together with the 
necessary supporting travel orders, and prepared one hundred 
and forty-four Treasury checks for payment the amounts 
the forged vouchers and orders. the ordinary course, 
presented the checks the Paymaster who signed them. All 


NOTE—For similar decisions see Digest (Fifth Edition) 700. 
157 
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were payable one another sixteen actually existing 
Marine officers stationed Washington. None the payees 
was entitled the proceeds the checks had any 
edge the fraud. The signed checks were returned Foley 
for distribution the several officers, but Foley, instead 
delivering the checks, forged the signatures the payees, 
added his own name second indorser and cashed deposited 
them with the Anacostia Bank Anacostia Washington. 
The Anacostia bank made investigations the genuineness 
the payees’ signatures, but took the checks reliance Foley, 
stamped them with the the Order any 
Bank, Bankers Trust Company. Prior indorsements 
guaranteed,” and transmitted them the defendant bank for 
collection. The defendant bank likewise indorsed the checks, 
presented them the Treasury and received payment. 
credited the collections the Anacostia Bank the regular 
course business and paid over the proceeds prior the dis- 
covery the forgeries November, 1938, and the plaintiffs’ 
demand defendant repayment December, 1938. The 
Paymaster who signed the checks was unaware the fraud, 
relied upon Foley’s reputation for honesty. 

was held that the United States, plaintiff could re- 
cover, notwithstanding the negligence the issuance the 
checks the unreasonable length time before discovery 
the forgeries, since the Government drawer and drawee 
owed duty the defendant with reference the indorse- 
ments, whereas was obligation the defendant, its peril 
sure the indorsements which guaranteed were genuine. 
Defendant bank’s contention that was not liable ground 
that acted only agent the Anacostia bank was not ten- 
able inasmuch the defendant bank presenting checks for 
payment did not designate identify itself agent trustee 
for collection, nor did represent itself acting only for the 
account the Anacostia bank, but defendant instead indorsed 
checks imply the drawee that prior payments had 
been made and acknowledged identical persons named 
payees. Such warranty, being false, was relied upon the 
plaintiff, drawee. its opinion the court said: 
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From the statements facts will seen that both cases the 
checks were drawn one agency Government another, were 
issued fraudulent vouchers payees whom the United States 
owed nothing; each the names the payees were forged dis- 
honest employee the United States; each the United States was 
negligent not sooner discovering the frauds; and each the checks 
were cashed deposited banks and the sum the checks thereafter 
paid demand the United States the faith the Banks’ 
guarantee all endorsements. This said the Washington Loan 
Trust Co. case was enough entitle the United States recover, 
notwithstanding the negligence the issuance the checks the 
unreasonable length time before discovery the forgeries, since the 
Government drawer and drawee owed duty the banks with ref- 
erence the endorsements, whereas was the obligation the banks, 
their peril, sure the endorsements which they guaranteed were 
genuine. 

“In other words, the failure the Government detect the fraud, 
though due negligence, was not the cause the loss, since the 
whole transaction the Government and the bank dealt arm’s length, 
and the primary obligation the bank see the genuineness 
endorsements continued throughout.” App. C., page 

And though noticed and referred number exceptions 
the rule which particular circumstances would bar the drawer 
drawee from recovery, found that case facts bring within 
any the exceptions. think this also true the instant case, 
but counsel for appellant very earnestly urges that there are material 
differences. One, insists, that here the defendant bank was only 
collecting agent the bank which the checks were first deposited 
and hence liable only shown was itself fault. Another, 
that being only collecting bank and having paid over the proceeds 
its principal before notice the forgery, thereby relieved lia- 
bility. The first these points was considered the former 
case and rejected the ground, have seen, that appellant 
(bank), holder, was under statutory’ duty determine the gen- 
uineness the endorsements, and when presented the checks for 
payment with warranty, express implied, that the endorsements 
were all respects regular, thereby made itself liable the drawer 
drawee afterwards was shown that they were forged. Clear- 
field Trust Co. United States, 318 363-368, Ct. 
Ed. 838. The second, think, equally without merit, for wholly 
overlooks the fact that nothing appears the circumstances accom- 


1D.C. Code 1940, 
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panying the collection put the Treasury notice that appellant 
was acting, now claimed, only collecting agent for the Ana- 
costia Bank. presenting the checks appellant did not, might 
have done, designate identify itself agent trustee for collec- 
tion, nor did represent itself acting only “for the account” the 
Anacostia Bank. Cf. Sec. 36, Code 1940, Sec 28—307, 
and see Interstate Tr. Co. United States Nat. Bank, Colo. 185 
the drawee that prior payment had been made and acknowledged 
the identical persons named payees. This warranty the United 
States was entitled rely and did rely on, and since was false, 
now too late claim that presenting bank appellant acted only 
agent for another. The unconditional demand for payment was, 
held the Washington Loan Trust Company case, representation 
valid title the demanding bank and certification that all prior 
endorsements were regular and valid and entitled the holder receive 
the proceeds, Clearfield Trust Co. United States, supra. such 
circumstances the universal rule that general endorsement the 
demanding bank the equivalent that has valid title the check and 
the proceeds its own right. are correct thinking this 
the rule, then obviously must make restitution when its warranty 
shown untrue. See United States National Exch. Bank 
Providence, 214 302, Ct. 665, Ed. 1006, Ann. Cas. 
1184; Insurance Co. Fourth Nat. Bank, 100; Fulton 
Nat. Bk. United States, 107 86; Farmers State Bank 
United States, Cir., 178; District Nat. Bank Washington 
Loan Trust Co., App. 198, 831; Clearfield Trust 
Co. United States, supra; Hartford-Conn. Trust Co. Riverside 
Trust Co., 123 Conn. 616, 197 and cases cited Washington 
Loan Trust Co. United States, supra. Appellant’s cases have all 
been carefully reviewed and considered and think not change the 
result. Affirmed. 


Compliance with Statute Absolves Bank Liability 
Depositor Forged Warrants 


Where state statutes provide that bank which has paid 
and charged the account depositor any money 
forged raised check issued the name said depositor shall 
liable said depositor for the amount paid thereon unless 
either, within one year after actual written notice said de- 
NOTE—For similar decisions see B.L.J. Digest Edition) 
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positor that vouchers representing payments charged the 
account said depositor for the period during which such 
payment was made are ready for delivery, the event such 
notice has been given, within one year after the return said 
depositor the vouchers representing such payment, said de- 
positor shall notify the bank that the check paid forged 
raised; and where depositor township and the vouchers 
cancelled warrants checks are returned the bank the 
duly elected, qualified and acting clerk-treasurer the trustees 
township, held that the township owning the funds and 
not the clerk-treasurer the trustees township the de- 
positor. The bank may return the vouchers the duly elected, 
qualified and acting clerk-treasurer the township and such 
return may made although the clerk-treasurer has been 
guilty unknown misconduct which remains undiscovered 
through fault the bank. The bank liable for only one 
year thereafter any forged checks included cancelled 
checks returned depositor. The statutes place burden the 
depositor, after the return cancelled checks the bank, 
examine them and there are any forged checks among 
them, the depositor has only one year from said date within 
which so. This was decided the case American 
Surety Co., Cortland Savings Banking Co., Su- 
preme Court Ohio, Rep (2d) 583. 

Plaintiff, surety company, executed successive bonds 
surety for the faithful performance the duties the office 
clerk-treasurer township, one Martin during the 
period from January 1936, May 1940. The funds 
the township were regularly deposited with the defendant bank 
during that period. required statute, the contract be- 
tween the township and the defendant bank provided that these 
funds could withdrawn only upon order warrant 
signed personally least two the township trustees and 
countersigned the clerk-treasurer. While serving clerk- 
treasurer, Martin wrongfully drew warrants payable 
himself and forged the name least two township trustees 
each warrant. Upon demand the trustees the plaintiff 
repaid the stolen funds. Plaintiff thereupon brought this 
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action recover the sum repaid the township from the de- 
fendant bank which had cashed the forged warrants. Defend- 
ant bank contended that the one year statute limitation was 
bar full recovery sum $1,509.57 sought plaintiff. 
Upon trial before jury, the court instructed the jury that under 
the statutory provision claimed defendant bank the amount 
the plaintiff’s could not exceed the sum $293.75. 
From this verdict the plaintiff appealed. 


was held that inasmuch the defendant bank had de- 
livered the cancelled checks the clerk-treasurer, which de- 
livery the court held was the township itself, the bank was 
liable for only one year thereafter any forged checks that 
might included those cancelled checks. The burden was 
upon the township (depositor) after the checks have been re- 
turned, examine them and there were any forged checks 
among them gave the depositor one year so. reason 
this limitation the statute the bank was not liable, either 
the plaintiff the township, for the total amount money 
paid out forged checks warrants prior April 1989. 
Plaintiff could recover only the sum $298.75 which was paid 
out the bank forged checks before April 


The court its opinion, part, stated follows: 


true, contended the plaintiff, that the clerk-treasurer 
was not the “depositor” within the meaning the statute; but neither 
were the trustees. The funds belonged neither the clerk-treasurer 
nor the trustees but the township. The statutes and the pleadings 
properly refer the funds belonging the township. there 
were any doubt who was the owner and depositor the funds this 
removed the warrants themselves which appear the words 
“The Cortland Savings and Banking Co., Cortland, Ohio, Depository 
said Township.” name the township also appears the 
warrants. 

the owner and depositor the funds the only manner which 
the township could function was through its duly constituted officers. 
The clerk-treasurer was one them. made all the deposits 
the bank, and all the cancelled warrants were returned him. These 
facts were known the trustees. The plaintiff contends that the de- 
fendant bank was careless not discovering the forgeries; and the 
defendant insists that the trustees were guilty carelessness failing 
make the discovery. However this may be, these were questions 
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fact for the jury, and course this court doos not weigh the evidence. 

The plaintiff further contends that although ordinarily might 
have been proper for the bank return the cancelled warrants the 
clerk-treasurer, was without authority receive them this in- 
stance since was himself who had perpetrated the forgeries. How- 
ever, Martin was still the duly elected, qualified and acting clerk- 
treasurer spite his undiscovered misconduct, and long the 
bank was without fault making the discovery was justified 
assuming that his authority remained unimpaired. 


Bank Liable Depositor’s Assignee for Payment 
Forged Indorsement 


bank cannot pay out money and charge the amount 
general depositor’s account except upon the order the de- 
positor, and where the money paid out upon forged in- 
dorsement the payee’s name, held that the bank acts 
its peril not determining the genuineness the indorsement, 
and cannot relieve itself liability showing that the 
money was paid out good faith. First National Bank 
Atlanta American Surety Co., Court Appeals Georgia, 
Rep. (2d) 402. this case was also held that the 
action the depositor bank making demand surety 
companies, who under contract with the depositor are fidelity 
sureties for the depositor’s employees for the losses sustained 
through the forgeries the depositor’s checks employee, 
and assigning its rights and claims the premises the 
surety companies paying the losses, did not amount 
election between inconsistent remedies barring the sureties 
assignees from proceeding against the bank paying such 
checks. was further held that the failure the depositor 
report the forgeries the bank more promptly and immedi- 
ately did not bar recovery against the bank, and any negli- 
gence the depositor failing discover the forgeries sooner 
was not bar recovery the assignees the depositor. The 
court, its opinion, part, stated follows: 

The bank contends that the surety companies cannot recover 
way subrogation the rights the telephone company, even 


NOTE—For similar decisions see Digest (Fifth Edition) 572. 
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though they took assignment from “all right, title and interest 
and the one hundred (100) cancelled checks together with 
and including all choses action, rights, claims, right recovery, 
which the undersigned [the telephone company] now has may 
hereafter acquire, against the First National Bank Atlanta, the 
endorsers said checks, any persons who may have forged any en- 
dorsement thereon, and any and all other persons liable reason 
any forgery endorsements said checks reason the 
acceptance, negotiation, charging the same the account 
the undersigned the First National Bank Atlanta.” surety 
companies contend this connection that the action based legal 
assignment and not claim subrogation. These diverse conten- 
tions make necessary the consideration the principle subroga- 
tion recognized and applied our courts. 

“Subrogation the substitution another person the place 
the creditor whose obligation paid, that the person whose 
favor exercised succeeds all the rights the creditor. 
equitable origin, being founded upon the dictates refined justice, 
and its basis the doing complete, essential, and perfect justice 
between the parties, and its object the prevention injustice.” 
(Italics ours.) Jasper School District Gormley, 184 Ga. 756, 758, 
193 248, 251. “Subrogation two kinds. One legal 
subrogation, which takes place matter equity, without any 
agreement that effect made with the person paying the debt. The 
other conventional subrogation, which applied where agree- 
ment made with the person paying the debt that shall sub- 
rogated the rights and remedies the original The 
courts incline rather extend than restrict the principle subroga- 
tion, and the doctrine has been steadily growing and expanding 
importance, and has been applied much more extensively American 
than English jurisprudence. Cornelia Bank First Nat. Bank 
Quitman, 170 Ga. 747, 234, 236. 

While subrogation was originally doctrine equity, courts 
law now recognize and apply with equal vigor. The legislature 
this State has dealt with the subject various acts, far back 
the act 1810, Cobb, 592, and have statutes and code sections 
dealing with the subject. surety who has paid the debt his prin- 
cipal shall subrogated, both law and equity, all the rights 
the creditor, and, controversy with the other creditors, shall 
rank dignity the same the creditor whose claim paid.” Code, 
103-501. who has paid the debt his principal shall 
entitled, also, substituted place the creditor all 
securities held him for the payment the 103-502. 
Chief Justice Bleckley, Hull Myers, Ga. 674, 682, 683, 
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653, 655, discussing these sections they appear the 
Code 1882, said: native equity, but alien 
law—is thus naturalized the latter, and admitted equal 
standing throughout the whole judicial territory. seems plain 
that the Code intends effect the substitution its own vigor, and 
not leave done any court, any judicial proceeding” 
and also: “What the Code did was break down the exclusiveness 
equity, and carry the right law, make equity and 
law concurrent and coequal with respect this subject-matter.” 
See, also, Irby Livingston, Ga. 281, 283, 591. Train 
Emerson, 141 Ga. 95, 97, 554, A., S., 950, 
the Supreme Court held that whether the code sections quoted “serve 
convert the right substitution from equitable legal right 
becomes quite immaterial since the enactment our uniform pro- 
cedure act, which the enforcement equitable and legal 
rights the same action court having jurisdiction administer 
both.” 

Regardless its origin equity, subrogation under our Code 
now legal well equitable right. The proof claim filed 
the telephone company with the American Surety Company pro- 
vides that the telephone company hereby assign and subrogate” 
the surety company all rights and the loss for which the 
surety company shall pay. The bond the Indemnity Insurance 
Company provides that upon payment any loss, “it shall sub- 
rogated the extent such loss all claims and rights the 
assured against any third person persons.” assignment 
the surety companies made the telephone company conveyed 
all its rights, title, and interest and the forged checks, including 
all choses action against the defendant bank account such 
forgeries. These writings show agreement between the plaintiff 
surety companies and the telephone company whereby the former 
subrogated the rights and remedies the latter, and they 
make clear case conventional subrogation. Here have three 
writings evidencing the agreement which conventional subrogation, 
although such agreement not required writing. Bleckley 
Bleckley, 189 Ga. (4), 206. Conventional subrogation 
can take effect only agreement, and has been said synony- 
mous with assignment. McKenzie Missouri Stables, 225 Mo. App. 
492; Joyner Reflector Co., 176 274, 44. 


not find necessary decide whether the action this 
case was based solely the doctrine subrogation contended 
the bank, assignment claimed the surety companies. 
think that question immaterial, the plaintiffs the suit 
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have assignment which amounts conventional subrogation. 
may said that the suit was predicated both subrogation and 
assignment, they being synonymous terms used this case. The 
right action was assignable. Code, 85-1805. Lumpkin Ameri- 
can Surety Co., Ga. App. 777, 687. There seems 
well-recognized distinction between the right sue claim 
legal subrogation, which equitable nature, and the right 
sue conventional subrogation, based agreement the parties. 
311; New York Title Mortgage Co. First Nat. Bank, 
121, So. 644, 1917A, 734; Metropolitan Casualty Ins. 
Co. First Nat. Bank Detroit, 261 Mich. 450, 246 178; 
Wilkins Gibson, 113 Ga. 31, 374, 382, Am. St. Rep. 
204. 

While there are many cases dealing with the doctrine sub- 
rogation, and some confusion and conflict the decisions the 
various state and federal courts, this State action based 
conventional subrogation the type presented this case, clearly 
established agreement reduced writing otherwise shown, 
which equitable relief aid the claim prayed, action 
law, and not controlled the principles appertaining 
action equity, and the conventional subrogees this action did not 
have the burden showing the superior equity against the defendant 
order recover. This ruling not conflict with the decision 
Wilkins Gibson, supra, for that case the court was speaking 
“the superior equal equities others,” not the respective 
equities the subrogee and the alleged debtor. Nor this ruling 
conflict with what was said Bleckley Bleckley, supra, for that 
case equitable relief was sought independently statute the en- 
forcement the claimed subrogation, and Justice Bell his opinion 
clearly distinguished the case from those cases wherein equitable 
relief (by the plaintiff) was prayed; and considering the opinion 
whole, seems that meant that court equity had exclusive 
jurisdiction the type kind suit for conventional subrogation 
therein presented (where equitable relief was prayed). 

The bank also contends that the surety companies are barred 
from any recovery against because election remedies whereby 
released discharged from liability, reason which 
the plaintiffs are now estopped from proceeding against it. ‘The 
surety companies have better claim against the bank than the tele- 
phone company had, and the contention that when the telephone 
company made claim against the surety companies their bonds 
for the defalcations its employee forging the names the payees 
its checks and appropriating them his own use, elected 


he, 
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pursue its remedy against Arnold instead the bank, and ratified 
the action the bank paying the checks, and that this amounts 
election remedies which the surety companies are bound. 
election remedies defined the choosing between two 
more different and coexisting modes procedure and relief allowed 
law the same state facts.” 956. “The basis 
the doctrine election remedies estoppel, wit, that 
party cannot, the assertion prosecution his rights, occupy 
inconsistent positions. There must, therefore, actually exist two in- 
consistent Curry Washington Nat. Ins. Co., Ga. 
App. 809, 811 (2), 825, 826. party entitled pursue 
any number consistent and concurrent remedies. Friedlander 
Feinberg, Ga. App. 808, 809 (1), 110 26, 30. “It has 
been said that the doctrine harsh rule which not extended, 
and that applied the courts with wide discretion 
order that may not made instrument oppression.” 
S., Election Remedies, 1058, and citations. 
Counsel for the bank cite number cases from other juris- 
dictions which apparently hold that choose between action 
against the faithless employee and action against the bank amounts 
election remedies, and that election having been made the 
plaintiffs could not later pursue the other remedy. See Fowler 
Am. St. Rep. 479; Arroyo-Colorado Nav. Dist. State Nat. 
Bank, Tex. Civ. App., 881; Jones First Nat. Bank, 
Neb. Unof. 73, 912; Riley Albany Sav. Bank, Hun, 
Y., 518; Crook First Nat. Bank, Wis. 31, 1131, 
Am. St. Rep. 17; Bernhard Bank America, Cal. App., 114 
661; Insurance Co. North America Fourth Nat. Bank, 
Cir., 933; National Surety Co. Perth Amboy Trust Co. 
87; American Surety Co., Bank California, 
Supp. 81; and Midland Savings Loan Co. 
Tradesmen’s Nat. Bank, Cir., 686. Certain Georgia 
cases are also cited including Crane Atlanta Lowry 
Nat. Bank, Ga. App. 83, 149 58; Equitable Life Assur. Soc. 
May, Ga. 646, 597; and Hardeman Ellis, 162 Ga. 664, 
135 195. the first these cases Crane obtained money rule 
against his attorney, which alleged that his attorney had collected 
$248 for him certain check for which failed account. Fail- 
ing this action against his attorney, Crane sued the bank for paying 
the check, which alleged his name payee was forged. This 
court affirmed the ruling the lower court denying recovery 
against the bank because there was election between inconsistent 
remedies, which barred the plaintiff from recovering from the bank 
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after failing the action against his attorney. Equitable Life 
Assur. Soc. May, supra, children deceased testator procured 
decree chancery against the executors their father’s will for 
the amount collection made the executors policy in- 
surance the proceeds which the children were entitled. was 
held that one the children could not afterwards recover against 
the insurance company action the policy because the decree 
against the executors was election treat the policy ex- 
tinguished, and the act the executors collecting the money 
the policy was thereby ratified. Hardeman Ellis, supra, general 
rules election remedies are stated. Where one may elect 
between two inconsistent positions proceedings, the choice his 
position proceeding must made before bringing and can- 
not bring either action without selecting and determining accept and 
occupy position consistent with that action position and inconsist- 
ent with the other. think manifest that the facts the case 
bar clearly distinguish from the cases relied upon the plain- 
tiff error. 

Counsel for the surety companies cite number foreign cases 
which seem sustain their contention that there was election 
remedies this case which now bars the plaintiffs from recovery 
against the bank. See Grubnau Centennial Nat. Bank, 279 Pa. 
501, 124 143; National Surety Co. Bankers’ Trust Co., 210 
Iowa 323, 228 635; Hartford, Connecticut Trust Co. River- 
side Trust Co., 123 Conn. 616, 197 766; Tarrant American 
Sav. Bank Smokeless Fuel Co., 233 Ala. 507, 172 So. 603; First 
Tri-State Nat. Bank Trust Co. Massachusetts Bonding 
Ins. Co., 210 Ind. App. 361, 200 449; Martin Federal 
Surety Co., Cir., 79; Maryland Casualty Co. Chase 
Nat. Bank, 153 Misc. 538, 275 311, 316 Central Nat. 
Bank First Nat. Bank, 171 Va. 289, 198 883; Allen 
Puritan Trust Co., 211 Mass. 409, 916, 1915C, 518; 
and City New York Bronx County Trust Co., 261 64, 184 
495. 

Foreign decisions are not binding this court however per- 
suasive they may be. See Slaton Hall, 168 Ga. 148 
741, 891, and cases cited; Aetna Life Ins. Co. Evans, 
Ga. App. 336, 192 483. Regardless what the rule may 
other places think our courts have effect held that there was 
election remedies bar the action the plaintiffs under 
the facts this case. 

First Nat. Bank Ocilla Harris, Ga. App. 667, 104. 
574, appears that the cashier the bank forged the name 
the payee check drawn Mrs. Harris, and collected the 
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money the check from the bank. When Mrs. Harris discovered 
the forgery, and after she had made fruitless effort recover the 
money proceedings against the cashier, she sued the bank. One 
its main contentions defending the action was that Mrs. Harris 
had treated the indebtedness that the cashier and had proceeded 
against him first attachment and then bankruptcy proceedings, 
which was virtually plea election remedies. The trial court 
denied that plea and directed verdict for Mrs. Harris against the 
bank, and that judgment was affirmed this court. 

American Nat. Bank Fidelity Deposit Co., 129 Ga. 126, 
867, Ann. Cas. 666, was charged that receiver ap- 
pointed the superior court committed breach trust im- 
properly withdrawing from bank funds, the assets insolvent 
corporation, checks drawn the receiver but not countersigned 
the judge provided the order the court. Certain creditors 
the corporation brought suit and recovered judgment against the 
receiver and the surety his bond for the faithful performance 
his duties relating the funds. was held that when the surety 
paid the judgment thus obtained was subrogated the rights 
the creditor enforce the liability incurred the bank account 
its participation the breach trust the receiver. This was 
tantamount holding that there was election remedies 
bar the action against the bank, although that question such was 
not considered. 

Moultrie Banking Co. Moore, 172 Ga. 368, 157 685, 
the bank was sued for paying check drawn upon alleged 
forged indorsement the name the payee the check. One the 
bank’s defenses was that the plaintiff was estopped from proceeding 
against because had not repudiated the transaction but had 
negotiated with another person, prior indorser the check, for 
settlement, and had accepted partial payment from such person, and 
had made demand the bank for period about three years, 
and not until such person with whom the plaintiff negotiated had 
absconded. This defense was asserted amendment its answer 
offered the bank. The Supreme Court held that demurrer this 
amendment was properly sustained. 

conclude and hold that the action the telephone company 
the instant case, making demand the surety companies for 
the losses sustained through the forgeries its checks, and assign- 
ing its rights and claims the premises the surety companies pay- 
ing the losses did not amount election between inconsistent 
remedies which bars the surety companies assignees the telephone 
company from proceeding against the defendant bank. 

The telephone company ‘signed receipt each month, when 
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got its statements and cancelled checks vouchers from the bank, 
part follows: “It hereby agreed that the undersigned will examine 
forthwith into the accuracy the statement and and 
validity the said vouchers, and further agreed that the ex- 
piration ten days from the date hereof, the said statements shall 
conclusive evidence the correctness the balance therein shown, 
and the Bank shall be, and released from all claims respect 
any and every item shown the said statement, save such shall 
have been questioned objected writing within the said ten 
days.” The failure the telephone company comply with the 
provisions these receipts and report the forgeries earlier urged 
reason why the plaintiffs cannot now recover. have found 
case this State dealing with this precise question, but there are 
decisions from other jurisdictions directly point. Detroit Piston 
Ring Co. Wayne County Home Sav. Bank, 252 Mich. 163, 233 
case was relied upon bank and considered the courts, and the 
Michigan Supreme Court said: notice printed statement ac- 
companying paid checks returned bank, the effect that 
error reported ten days the account will considered correct, 
and receipt given therefor the depositor, reciting that the state- 
ment account and paid checks listed thereon are accepted 
genuine and correct unless notice the contrary shall received 
the bank within ten days, not discharge the bank from liability 
the depositor for the amount checks which the endorsement 
the payee was forged, though notice the forgery was not given 
within the ten-day period.” The principle which this decision and 
others are based that there account stated between bank 
and its depositor, reason the furnishing monthly statements 
the bank and objection the depositor, which account stated 
may opened for fraud mistake shown. See National Surety 
Co. President and Directors Manhattan Co., 252 247, 
169 372, 1113; Los Angeles Inv. Co. Home Sav. 
Bank, 180 Cal. 601, 182 293, 1193; Shipman Bank 
Am. St. Rep. 821. therefore hold that the failure the tele- 
phone company report the forgeries more promptly the bank does 
not bar recovery against the bank. 

Another contention the plaintiff error that the tele- 
phone company report the forgeries more promptly the bank does 
and should barred from recovering now from the bank, and that 
the surety companies plaintiffs are the same position. While 
the plaintiffs have better rights than the telephone company had, 
cannot agree that its negligence would have barred recovery 
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that the surety companies are now barred because its negligence. 


duty imposed depositor examine his passbook, statements, 


and returned checks does not extend examination the sig- 
natures the payees other indorsements the returned checks 
rather, the duty the bank detemine the genuineness such 
indorsements and pay upon the check its peril; the depositor 
not expected, nor required, know whether not such in- 
dorsements are genuine. This rule applicable even where agent 
the employ the depositor has forged the payee’s indorsement.” 
Am. Jur. 366, 512. Our Supreme Court has recognized and 
739, 96, holding that “we think, however, that the fact 
that the bank reported Burke his account that the check was 
paid Mrs. Knapp, the payee, relieved Burke from any diligence 
whatever. was then under obligation look see whether the 
check was paid upon forged indorsement not; had right 
accept this statement the bank true, and rest upon it.” 
Ins. Co. North America Fourth National Bank Atlanta, C., 
100, 101, Judge Sibley said: “But the depositor’s duty 
diligence does not extend examining for detecting. forgeries 
the indorsements. The depositor has peculiar information about 
these. Responsibility for them was originally, and continues be, 
the banker and those with whom deals. the depositor has 
any duty, complain promptly after discovery forged 
indorsement, pain defeat for delay thereafter actually causing 
loss his banker.” 


clearly appears this case that the telephone company 
was general depositor the bank, and that the checks aggregating 
the sum sued for were paid the bank forged indorsements the 
names the payees therein, and charged paid the deposit ac- 
count the telephone company. “When one deposits money bank 
general deposit, the bank thereby becomes the debtor the de- 
positor for the amount the money deposited, and undertakes im- 
pliedly pay the money either the depositor himself some 
person whom directs paid.” Darien Bank Clifton, 156 
Ga. 118 641. This case also holds that where bank 
receives money deposit, cannot pay out and charge the amount 
the money the depositor except upon his order, and the bank 
such case cannot avoid liability showing that paid out the 
money good faith, believing that the person presenting the check 
was authorized the depositor sign and draw out the money, 
when fact had not been authorized. “That bank which 
paid out money checks which depositor’s signature was forged, 
did good faith, inquiry the person presenting 
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the checks that was authorized sign the depositor’s name, does 
not relieve from liability the depositor.” Georgia Railroad 
Banking Co. Love Good-Will Society, Ga. 293, 
616. bank paying check general depositor upon forged 
indorsement the name the payee, between itself and the drawer 
the check, must bear the loss. such facts, the bank was 
not relieved its own duty identification, and acted its peril 
paying the check any person other than the payee named therein.” 
First Nat. Bank Waycross Guaranty Life Ins. Co., Ga. 
App. 289, 164 212, 213; Moore Moultrie Banking Co., 
Ga. App. 687, 148 311. Under these well-established principles 
banking law readily appears that the bank was liable the 
telephone company for the payment its forged checks, and there- 
fore liable its assignees and subrogees, the plaintiffs the case. 
Federal Deposit Ins. Corp. Thompson, Ga. App. 611, 188 
737. 

The evidence demanded the verdict directed the court, 
and there was error overruling the motion for new trial. 

Judgment affirmed. 


\ 


BANKING DECISIONS 


this department are published each month all the important deci- 


sions the Federal and State Courts involving questions pertaining 
the law banking and negotiable instruments. The experiences 
they disclose deserve careful attention and study bankers, bank 
counsel, the depositor and the bank student seeking advancement. 


Joint Tenancy Bank Account Destroyed 
Withdrawal Greater Part Deposit 


Kelly Kelly, Prerogative Court New Jersey, Atl. Rep. (2d) 288 


Where husband and wife written contract agreed the tenure 
certain moneys deposit bank account their joint 
property with right survivorship, and the wife prior husband’s 
death withdrew the greater part money held said account, 
was held that such withdrawal constituted severance the unity 
interest and possession and destroyed the joint tenancy. The 
husband and wife were thereafter considered tenants common 
entire fund equal shares. The withdrawal said amount was 
held transfer made the dictate the husband and, 
consequence statutory presumption, taxable one made con- 
templation death. There was valid inter vivos gift the 
account the husband his wife. 

Decedent and his wife entered into contract which each 
purported assign other and survivor money deposited 
deposited credit bank their joint property. During the 
years the account was thus maintained and the time the 
decedent’s last illness, the decedent retained complete control 
said account, reducing and increasing deposits and utilizing the 

funds said account for the conduct his personal affairs. Later 
decedent was stricken with fatal illness. that time there was 
deposit the bank the joint names decedent and his wife, and 
payable the survivor, the sum $135,158.64, which upon the 
death decedent and the survivorship his wife was subject 
transfer tax. Thirty-eight days prior decedent’s death, his wife 
withdrew from the bank the sum $120,000. She had never 
before exercised her authority draw against 
Decedent’s wife alleged that she was motivated making the with- 
drawal such substantial sum the fact that due his grave 
illness the hushand would unable act for himself and due 
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the probable necessity defraying expenses likely incurred 
protracted period illness. 

was held that the withdrawal decedent’s wife the 
greater part the account severed the unity interest and pos- 
session and destroyed the joint tenancy; such action the wife 
changed the status the bank accounts one tenancy common 
entire fund with equal shares thereto the decedent and his 
wife. The conduct the decedent and wife during the maintenance 
the account indicated the intent the decedent continue 
retain dominion and control over the account. The evidence further 
showed that decedent’s wife recognized this intent the decedent. 
The withdrawal the sum $120,000 prior decedent’s last 
illness was subject transfer inheritance tax. There was valid 
inter vivos gift the account, wholly part decedent his 
wife and the fund was properly part the taxable 
estate the decedent. 


rehearing. 

Former ruling adhered to. 

For former opinion, see 134 Eq. 316, 618. 

Lum, Fairlie Wachenfeld, Newark, for petitioner. 

Walter Van Riper, Atty Gen., and William Moore, Sp. 
Atty. Gen., for respondent. 


JAYNE, Vice appeal pertaining the legal pro- 
priety transfer inheritance tax assessment was previously heard 
and decided. The significant factual circumstances, except now 
innovated, were stated the conclusions then reported. Kelly Kelly, 

Counsel for the appellant have since been informed that the bank 
account opened Mr. Kelly June 18, 1929, which the antecedent 
decision related, was May 18, 1937, transformed into new account 
declared significantly distinguishable type and import. 
application for rehearing the appeal because the discovery 
the organization the new account was not resisted the respondent, 
and presumably reason the subject matter the proceedings, 
order for rehearing was endorsed the respondent and hence was 
advised. Such liberal course procedure, however, not 
respected precedent. Truth sometimes lost through too much 
disputation. 

infer that the Tax Commissioner, notwithstanding the additional 
facts now stipulated, adheres his primary conclusion that the $120,000 
withdrawn Mrs. Kelly July 11, 1942, from the existing bank 
account should incorporated the gross estate transmitted the 
decedent his widow his death, accomplished with decedent’s 
acquiescence, constituted transfer made the decedent contem- 
plation death. 


~ 
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former opinion (Kelly Kelly, supra) resolved that the 
signature card and the material circumstances did not satisfactorily 
evince intention the decedent institute joint tenancy but more 
reasonably, desire his part bestow upon his wife the equivalent 
power attorney draw from the account if, any contingency, 
became necessary convenient. The facts they were then assembled 
enabled confirm the judgment the Commissioner. Does the 
present disclosure the the bank account for 
modification inversion the former decision? 

Assuredly, the structural substance bank account disclosed 
the terms its creation exceedingly noteworthy. The stipulations 
under which account originated and maintained may sometimes 
compose persuasive evidence deliberate gift each joint owner 
the other take effect praesenti. The intent with which the alleged 
donor established the account fact always fundamental. 

The constitution the bank account now presented for consideration 
more abundantly expositive the ostensible intention the parties. 
The account formerly submitted was, that respect, noticeably deficient. 
The contractual engagement May 18, 1937, expressed follows: 


The Royal Bank Canada 
New York Agency: 

the undersigned, having opened Current Deposit 
Account with the above named Branch The Royal Bank Canada 
our joint names for valuable consideration (receipt whereof 
hereby acknowledged) hereby mutually agree, jointly and each with the 
other others and also with the said The Royal Bank Canada, 
that all moneys now which may hereafter deposited the credit 
the said account, and all interest thereon, shall and continue the 
joint property the undersigned with right survivorship; and each 
the undersigned order effectually constitute the said joint deposit 
account hereby assigns and transfers all the undersigned jointly 
and the survivor survivors them any and all. moneys which 
may have been heretofore may now hereafter deposited the 
the said account together with all interest which may accrue 
thereon the joint property the undersigned and the property 
the survivor survivors them. 

the undersigned hereby irrevocably authorizes the said 
Bank from time time sufficient discharge for any sum 
sums withdrawn from the said deposit account any receipt, cheque 
other similar document signed any one more the undersigned 
without any further signature consent the other others the 
undersigned thereto. 

understood and agreed the undersigned with each other 
and with the said Bank that the death one more the undersigned 
shall not affect the right the survivors any one them the 
sole survivor withdraw all the said moneys and interest from the 
said Bank and give valid and effectual discharge receipt therefor. 
Provided; however, that this understanding and Agreement subject 
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the requirements any Succession Duty Act respect such 
moneys and the interest thereon. 

Agreement shall binding upon the heirs, executors, ad- 
ministrators, and assigns each the undersigned parties 


The foregoing agreement was signed and sealed Richard Kelly 
and his wife, Matilda Kelly. 

now revealed that the decedent and his wife May 18, 1937, 
executed agreement which each purported assign and transfer 
the other and the survivor, any and all moneys which had been, 
were then thereafter deposited the credit the account, 
the end that the account should and continue ‘‘joint prop- 
There tenancy the entirety personal property this 
state. intention make the account ‘‘joint indubious 
its ascertainment confined the interpretation the language 
the agreement. The inclusion the right survivorship portrays 
aspect characteristic joint tenancy. conviction that the 
words the agreement, verbatim literatim, are descriptive joint 
technicalize that point waste time. For the conten- 
tion the appellant accepted, ultimate result the 
this particular case would the same the parties are supposed 
have become tenants common. Cf. Franklin Nat. Bank Freile, 
116 Eq. 278, 173 93, affirmed, 117 Eq. 405, 406, 176 167. 
virtue thé agreement, literalized, each thereafter had 
undivided moiety the whole. Kent Comm. *360. 

And the agreement itself, its explicit diction, exhibits prima 
facie degree donative purpose the part the decedent constitute 
immediately valid gift his wife joint proprietary ownership 
the account. New Jersey Title Guarantee Trust Co. Archibald, 
Eq. 82, 108 434. is, however, only prima facie evidence. 
not supposed these tax cases that the mere creation 
apparent joint tenancy carries with indestructible presumption 
donative intent conclusively probative complete and immediately 
effective transfer beneficial interest praesenti. Trenton Saving 
Fund Society Byrnes, 110 Eq. 617, 160 831, case which 
contrary intention was nevertheless distinct. 

July 11, 1942, balance $135,408.68 remained the 
the joint account. that date Mrs. Kelly withdrew from the 
account the sum $120,000 which she thereafter deposited her own 
exclusive credit. 

assumed that Mr. Kelly and his wife were fact joint tenants 
account which the total credits amounted the maximum sum 
$135,408.68, then the withdrawal therefrom Mrs. Kelly $120,000 
severed the unity interest and possession and destroyed the joint 
tenancy, whereupon Mr. and Mrs. Kelly became tenants common 
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the entire fund equal shares. Steinmetz Steinmetz, 130 
affirmed 134 Eq. 61, 870. Such would continue the 
amplitude the interests each the fund the time the 
decedent’s death. 

There is, unfortunately, poverty evidence concerning the details 

the former account and the account transformed, such 
particulars the quantum the credit with which each account was 
originated, the dates and amounts its augmentations and diminutions. 
were implied that pursuant the terms the account, 
Mrs. Kelly acquired gift one-half every deposit the time was 
made her husband, her ultimate share 
impossible from the meager information supplied. Was the decedent 
engaged business? so, was this account utilized him that 
pursuit? Did the total the decedent’s withdrawals occasions 
during the period years exceed half portion the total deposits? 
What are the explanations concerning the substantial fluctuations 
the four balances which are revealed? proof has emerged 
from that broad field inquiry, but the shadows arouse some curiosity. 
Certainly, the appellant cannot venture propose that the gift 
gifts were perfected upon the dissolution the alleged joint tenancy, 
thirty-eight days before the donor’s death. 
The controversial question still endures—whether the light 
not only the external form the bank account but all the pertinent 
circumstances well, donative intent and purpose the part the 
decedent reasonably probable. 

many maneuvers have been ingeniously designed elude in- 
heritance taxes that the Tax Commissioner prudently looks beyond the 
ceremonial acts and declarations decedent and also explores the 
factual that have accompanied and surrounded the inter 
vivos transaction, amongst which source reliable enlightenment 
often may found. For example, where, here, inter vivos gift 
alleged, exceedingly important ascertain whether the predicated 
donor fact relinquished retained dominion and control over the 
subject matter and whether the designated donee actually accepted the 
gift. 

acknowledged that the initial account was opened June 18, 
1929, the decedent with his own personal funds, and that every 
dollar deposited the credit these accounts was supplied the 
decedent. quote from previous opinion, Kelly Kelly, supra 
[134 Eq. 316, 621]: ‘‘During the span years from 
the institution the account until the critical illness and apprehended 
the decedent, exercised complete mastery the account, 


materially reducing pleased, augmenting and utilizing 


his personal The account, although subjected 
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different terms May 18, 1937, nevertheless continued 
so-called July 11, 1942, before the withdrawal 
made Kelly, the account consisted more than per cent 
all cash assets available Mr. Kelly. 

Mr. Kelly was then afflicted with myocarditis, General 
arterial sclerosis and Ca. Sigmoid.’’ His admission hospital was 
imperative. There was then deposit the bank the joint names 
Mr. Kelly and his wife, and payable the survivor, the sum 
$135,158.64, which, upon the death Mr. Kelly and the survivorship 
his wife, would ‘‘be deemed transfer taxable the same manner 
though such property had belonged absolutely the deceased joint 
tenant joint depositor and had been devised bequeathed his will 
54:34-1, subd. was amid such circumstances that Mrs. Kelly with- 
drew from the bank account the sum $120,000. She had never before 
her authority draw against the account. What event other 
than his death did she suppose would terminate her power and 
authority draw upon the account such amounts might 
currently required became necessary convenient for her so? 
Yet she divulges the reasons which motivated her withdraw such 
substantial sum the probable inability her husband act for 
himself and the defrayment expenses likely occasioned 
protracted period his convalescence. 

more than significant that Mrs. Kelly never act 
word any conviction that she possessed beneficial ownership 
share the account. She professes such belief her affidavit, 
and the vital agreement May 18, 1937, which her joint interest 
said have been created, had evidently escaped her recollection entirely 
the time she submitted the deposition. Her purpose, she states, 
obtaining the substantial part the account was not acquire the 
share which she supposed she was entitled, but administer and 
disburse for the needs her husband. 

Despite the counterpane the written agreement May 18, 1937, 
the undisguised practices the parties seem bespeak intention 
the part Mr. Kelly continue retain dominion over the bank 
fer his own exclusive uses and purposes. intention recog- 
nized and respected his wife. Cf. Morristown Trust Co. Capstick, 
Eq. 22, 106 391, affirmed sub. nom. Morristown Trust Co. 

Circumstantially, the solitary withdrawal $120,000 Mrs. Kelly 
thirty-eight days before the death her husband has the complexion 
transfer made the dictate with the acquiescence the decedent 
and consequence the statutory presumption, would, the absence 
proof the contrary and the here disclosed, 
taxable one made contemplation death. 54:34-1, subd. 
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54:34-1, subd. and pertinent cases. The executrix fact 
paid gift tax the Federal Collector Internal Revenue computed 
upon the withdrawal the $120,000. 

there was valid inter vivos gift the account, wholly 
part, Mr. Kelly his wife, then the fund was properly incorporated 
part the taxable estate the decedent. 

The supplementary facts introduced the rehearing this appeal 
not persuade that the assessment imposed the Tax Com- 
missioner erroneous. This memorandum intended subjoined 
the memorandum previously filed. 

The assessment will affirmed. 


Plaintiff Entitled Show Meaning Words 
Value Negotiable Instrument 


Herrington Herrington, Court Appeals Georgia, Rep. 
(2d) 516 


Where the defendant pleads written agreement executed the 
plaintiff accord and satisfaction the plaintiff’s claim, 
held that the court erred refusing allow the plaintiff intro- 
duce evidence explain what was meant the consideration ‘‘for 
value recited the instrument, show that the instru- 
ment was fact executed without any valid consideration therefor 
and was nudum pactum, that there had been partial total 
failure consideration for the instrument. 

This case also held that the evidence, including the testimony 
which was illegally excluded, did not demand verdict for the 
defendant, and the court erred directing verdict for the de- 
fendant, and overruling the plaintiff’s motion for new trial. 


Action note Annie Lee Herrington against Roger 
Herrington, which Vaux Owen, representing the Administrator 
Veterans Affairs, intervened. review judgments overruling plain- 
tiff’s demurrers defendant’s amended answers and motion 
for new trial after direction verdict for defendant, plaintiff 
brings error. 

Geo. John Westmoreland, Atlanta, for plaintiff error. 

Allen and Vaux Owen, both Atlanta, for defendant error. 


SUTTON, Annie Lee Herrington sued Roger Herring- 
ton promissory note and alleged her petition that the defendant 
was incompetent and that George Willingham was his guardian that 
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his guardian was resident Fulton County, Georgia, and that the 
defendant’s legal residence was Fulton County, Georgia, that was his 
residence the time was declared incompetent; that the defendant 
owned real estate located Fulton County and was indebted 
her the sum $1,100, besides interest, certain promissory note, 
copy which was attached the petition exhibit, was dated 
October 1923, due demand, and provided for interest from date 
per cent per annum. The defendant, through Willingham, his 
guardian, answered denying the alleged indebtedness and set that, 
the defendant signed the note, which was neither admitted nor denied, 
was mere nudum pactum and was given without any consideration, 
and for further plea alleged that June 14, 1940, the plaintiff released 
the defendant from all liability the note sued written release, 
copy which was attached the answer exhibit. The answer 
further alleged that the money received the defendant compensa- 
tion United States was exempt from the operation any 
judgment under the federal statutes. guardian litem was duly 
appointed the court and served and filed answer. 

February 1943, Jesse Hall, who had succeeded George 
Willingham guardian the defendant, filed amendment the 
answer the defendant, setting that the defendant 
declared incompetent the Court Ordinary County, 
Georgia, July 1924, and Pat Herrington was appointed 
guardian for him that time; that Pat Herrington acted guardian 
until December 1932, when resigned and Mrs. Rose Williamson 
Herrington was appointed guardian that she served until July 11, 1940, 
when she resigned and George Willingham was appointed, and that 
George Willingham served guardian until September 10, 1942, 
when resigned and Jesse Hall was appointed guardian the 
person and property the defendant; that the cause action sued 
accrued more than years before the suit was filed and that more than 
years elapsed between the date the defendant was declared non 
compos mentis and the filing the suit; that any cause action which 
the plaintiff might have had was barred the statute limitations 
since more than years elapsed between the time the cause action 
and the filing the suit. The plaintiff demurred this 
amendment upon the ground that the allegations thereof were not 
germane material, the suit was against the defendant, Roger 
Herrington, incompetent, and not against his guardian defendant 
and relief was sought against the guardian such but only against 
the estate the defendant the hands such guardian. The court 
overruled this demurrer, and the plaintiff excepted pendente lite. 

The defendant further amended his answer setting out that was 
non compos mentis October 1923 and not capable understanding 
the nature and consequences his acts and that even did sign the 
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note, that was signed time when was mentally incapable 
making contract. This amendment was not verified. The 
demurrer the amendment that was not verified and not properly 
allowed for this reason, was overruled the court, and the plaintiff 
excepted pendente lite this ruling. 

Vaux Owen, representative the Administrator Veterans 
Affairs, was allowed intervene and was made party said aation. 

the trial, the execution the note was proved brother the 
defendant, who testified that drew note and that the defendant 
signed it. The plaintiff introduced this note evidence. 

The defendant introduced evidence the release pleaded the 
defendant his answer, the material portions which are follows: 
Fulton County. For value received, and each us, 
jointly and severally hereby release, settle and quitclaim any and 
claims every nature whatsoever which may have against Mrs. Rose 
Herrington both individually and guardian Roger Herrington, 
incompetent, and said Roger Herrington, both either them. 
jointly and severally affirm that have claim any nature 
against either the above named parties, either individually their 
official capacity. Without limiting the foregoing, the undersigned, 
Mrs, Annie Lee Herrington, affirms that there certain note signed 
Roger Herrington made payable her and also certain checks signed 
Rose Herrington made payable the said Roger 
The said Mrs. Annie Lee Herrington hereby states that she not due 
any money either the note the said checks and hereby 
any cause action she might have any is, therefore, 
the declared purpose this instrument forever settle and terminate 
all disputes between the various parties. Witness our hands and 
seals, this day June, 1940. Mrs. Annie Lee Herrington (LS), 
Sig. Herrington (LS), divorce case except fee due, Pat 
Herrington 

doctor from the Veterans Administration testified that was 
physician and psychiatrist, but that had not examined the defendant 
and knew nothing about his condition his own independent knowledge. 
Pat Herrington testified redirect examination that executed the 
release; that negotiated with Mr. Pearce, the attorney for Mrs. Rose 
Herrington and that Mrs. Rose Herrington was that time guardian 
the defendant. 

motion the defendant, the court directed for the 
defendant. The plaintiff filed motion for new trial, which she 
amended, and the exception here the judgments the over- 
ruling the plaintiff’s demurrers the amendments the defendant’s 
answer, and the overruling the motion for new trial. 

The court erred overruling the plaintiff’s demurrer the 
amendment the defendant’s answer setting the statute limita- 
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tions codified Code, 3-709, against the plaintiff’s claim. The 
provisions this Code section refer actions beneficiaries 
estate, and not apply actions creditors others holding claims 
against the estate. Murray Baldwin, Ga. App. 473 (1), 
133, and cit. Since the case being reversed, the contention the 
defendant that any ruling this demurrer was cured the verdict 
directed the court upon the theory that the release signed the 
plaintiff July 14, 1940, was accord and satisfaction the note 
sued on, without merit. 

The court did not err overruling the plaintiff’s demurrer the 
amendment the defendant’s answer upon the ground that the amend- 
ment was not verified. Under the plain provisions Code, 81-1310, 
when ‘‘in the discretion the court the circumstances the case 
substantial justice between the parties require that such amendment 
shall allowed without attaching such the court may allow 
the amendments without the affidavit. Under the facts and circum- 
stances the present case, where the action was being defended 
recently guardian for incompetent who was not present 
court within the jurisdiction the court, can not say that the 
abused his discretion allowing the amendment without the 
affidavit being attached. this see Marsh Hix, 110 Ga. 
888 (2), 230; McCall Wilkes, 121 Ga. 722 (1), 722; 
Robertson Weaver, 145 626 (2), 769; Terrell County 
City Dawson, 172 Ga. 403, 158 47. The cases cited the 
plaintiff error, Bass Dry Goods Co. Granite City Mfg. Co., 119 Ga. 
124, 980, and Copeland McClelland, Ga. App. 785, 
479, are distinguishable their facts from the present case. Bass 
Dry Goods Co. Granite City Mfg. Co., supra, the defendant was 
present court and reason was assigned why should not make 
the affidavit required the statute, and Copeland McClelland, 
supra, affidavit was attached the amendment, which the court held 
substantially with the provisions the statute. 

Special grounds and the motion assign error the 
refusal the court allow the plaintiff introduce evidence explain 
what was meant the consideration ‘‘for value received’’ expressed 
the release July 14, 1940, show that the release was fact 
executed without any valid consideration therefor and was nudum 
pactum, that there had been partial total failure consideration. 
The defendant contended that the evidence offered the plaintiff was 
part irrelevant and immaterial, and was attempt vary the terms 
written contract parol evidence. Pat Herrington, witness for 
the plaintiff, offered testify that was party the agreement 
along with the plaintiff and Sig. Herrington, that the plaintiff received 
consideration for executing the contract, other than agreement 
with Mrs. Rose Herrington, the wife and guardian the defendant, 
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that her attorney, Mr. Pearce, was get order passed the Court 
Ordinary whereby the plaintiff was have the custody the 
defendant her home Florida long lived was incompetent 
and the plaintiff was receive $100 month for her services caring 
for the defendant, that the guardian had failed carry out this agree- 
ment; that money was paid the plaintiff for the surrender the 
note sued on, other than the money paid her for the first month’s pay- 
ment for her services caring for the defendant, that was understood 
that Mrs. Rose Herrington was going divorce the defendant and get 
out the case altogether and that the agreement would facilitate 
that the witness was employed obtain this for Mrs. 
Rose Herrington and that did obtain this divorce for her. The plain- 
tiff, testifying her own behalf, was asked explain what was meant 
the consideration expressed the release, ‘‘for value received,’’ and 
motion the defendant, she was not allowed answer this question 
but was shown that she would have answered the question, testify- 
ing that she had not received any payment the note sued on, that 
she did not receive any consideration for signing the release, except that 
she was paid portion the money which she was entitled receive 
for for the defendant her home Florida. She tendered 
evidence memorandum her own handwriting showing all payments 
received her for such services, but the court excluded motion 
the defendant. 

When the plaintiff proved the execution the note and introduced 
evidence, this made prima facie case for the plaintiff. The 
defendant introduced evidence the release signed the plaintiff 
July 14, 1940, wherein the consideration expressed was ‘‘for value 
received.’’ ‘‘A consideration essential contract which the law will 
Code, 20-301. ‘‘An accord and satisfaction contract, 
and consequently must based valid Alfred 
Struck Co. Slicer, Ga. App. 52, 54, 455, 456, and cit. 
the release instrument relied the defendant accord and 
satisfaction was devoid consideration, and therefore nudum pactum, 
the alleged settlement, under which was contended defendant was 
released from. liability, was unenforceable. Vaughn Rothschild 
Co., App. 660 (2), 152. Code, 20-310, provides 
the consideration, apparently good valuable, fails either wholly 
part before the promise executed, such failure may pleaded 
defense the promise. partial, apportionment must made 
according the facts each condition, precedent subse- 
quent, not complied with, want failure consideration, any act 
the opposite party, which the obligation the contract has 
may pleaded Code, 20-902; and where 
the affirmative plea set the defendant the claim the 
plaintiff, the plaintiff may introduce evidence avoid contradict 
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the defense without filing any additional pleadings. Code, 81-311. 
Also see, Smith Hodges, Ga. App. 785, 195. Between 
the original parties, the consideration expressed contract 
ordinarily open inquiry for the purpose showing that the contract 
was fact executed without consideration and nudum pactum, 
that the consideration was originally illegal and the contract void, that 
the consideration has subsequently failed whole part; and has 
been uniformly held that one not precluded from showing parol 
that the real consideration contract fact different from the 
one recited the instrument for the purpose showing that what 
thus shown the true consideration for the contract has failed. 
Anderson Brown, Ga. 713 Burke Napier, 106 Ga, 327, 
International Harvester Co., Ga. App. 358, the present 
case, the defendant contended that the contract agreement July 14, 
1940, was accord and satisfaction the plaintiff’s note. The con- 
sideration expressed this contract was ‘‘for value received’’ which 
itself patent ambiguity, and does not show what value was received 
the maker the contract, what the actual consideration the con- 
tract was. Parol evidence admissible explain all ambiguities 
contracts, both patent and latent. Pitts Allen, 69, 72, and cit. 
The court erred rejecting the proffered testimony the considera- 
tion the contract question. The evidence the present case, 
including the testimony which was illegally excluded, with all reasonable 
deductions and inferences therefrom, did not demand the particular 
verdict directed the court, and was error for the direct 
verdict for the defendant. Code, 110-104. 

The court erred overruling the plaintiff’s motion for new trial. 

Judgment reversed. 


Note Valid Notwithstanding Conditional Provisions 
for Payment 


Evans Products Co. Beale, Supreme Court Michigan, 
Rep. (2d) 498 


Defendant entered into employment contract salesman for 
plaintiff corporation. Subsequent thereto defendant became indebted 
plaintiff for $1,000 borrowed from plaintiff. Later defendant 
entered into new employment contract with plaintiff. There was 
exchange correspondence between plaintiff and defendant con- 
firming indebtedness and acknowledgment defendant in- 
debtedness note $1,000 which substance provided for the 


NOTE—For similar decisions see Digest (Fifth Edition) 936. 
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deduction the amount the defendant’s indebtedness note 
from commissions when the defendant’s earnings amounted $8,000. 
Defendant contended that there was conditional delivery note, and 
that inasmuch condition had not been fulfilled defendant was not 
liable note. 

was held that the provision for payment referred only time 
and method payment and did not absolve defendant from liability 
note because his earnings did not reach $8,000, notwithstanding 
contrary understanding the parties evidenced correspondence 
between the defendant and plaintiff. Judgment for plaintiff 
affirmed. 


Suit Evans Products Company, Michigan corporation, against 
Ralph Beale, sometimes known Beale, promissory note. 
From judgment for plaintiff, defendant appeals. 

Wiley, Streeter Meyer, Detroit, for appellant. 

Foster, Yost Lott, Detroit, for appellee. 


NORTH, J.—On trial before the court without jury, plaintiff 
had judgment against defendant, the suit being based $1,000 note 
given defendant plaintiff. Defendant has appealed. the main, 
the defense urged, that there was ‘‘conditional the note, 
and the condition has not been fulfilled defendant not liable 
the note. 

1938 defendant entered employ salesman for 
eertain plaintiff’s products. During that year defendant became 
indebted plaintiff for $1,000 borrowed from plaintiff. 1939 
defendant entered into new contract employment with plaintiff. 
July 1939, plaintiff’s treasurer, Milton Stover, wrote defendant 
letter confirmation the terms the 1939 contract. contained 
the following paragraph: ‘‘By accepting this letter, you acknowledge 
your indebtedness the company the amount $1,000.00, which was 
advanced you 1938. This $1,000.00 deducted from 
sions when, and your total earnings amount over $8,000.00. 
other words, amounts that may become due over 

Defendant’s earnings 1939 did not exceed $8,000 and his in- 
debtedness plaintiff continued the amount hereinbefore noted. 
Again 1940 contract employment was entered into between the 
vice-president, defendant intimated the writer had been advised that 
defendant had taken the position would never repay plaintiff the 
$1,000 loan. this letter the vice-president stated: ‘‘I have been 
severely criticized account this (making the loan defendant) 
and must take the stand that the note (evidently enclosed the letter) 
must signed will have ask for your resignation. That’s pretty 
strong, but your refusal (to repay the indebtedness).’’ 

April 4th defendant wrote letter reply which enclosed 
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the executed note. explanation his attitude part said: 
(sometime after February 1939) your office you asked 
agree have this amount deducted from all earnings for 1939 excess 
$8,000.00. July 5th, 1939, Mr. Stover (treasurer plaintiff 
company) dictated letter agreement stating this condition. was 
understanding then that the earnings for 1939 did not exceed 
$8,000.00 that the indebtedness would wiped out view losses 
The above clearly refers the portion the letter July 1939, 
first above quoted and the quoted portion the July letter all that 
there was the letter reference defendant’s $1,000 indebtedness. 
Defendant, witness his own behalf produced, and there was 
received evidence over plaintiff’s objection, carbon copy 
memorandum (Exhibit reading follows: 
4th, 1940. 
attached note signed with the understanding that payment 
made the same manner and under the same conditions 
outlined Stover his letter written July 5th, 1939. 


Concerning this.memorandum and defendant’s letter the same 
date, and also his note enclosed with the letter, defendant testified ‘‘The 
note that signed was attached the original this carbon copy and 
clipped with the letter altogether with ordinary paper clip and 
enclosed envelope and addressed, and was mailed Mr. Robert 

against the foregoing testimony Mr. Stover, plaintiff’s treasurer 
and comptroller, (the note suit) desk the 
usual course business the Evans Products the time 
that note came desk there was not recollection any attach- 
ment it. the usual course business, anything that came along 
with would attached. don’t recall seeing Exhibit before. did 
not see that document attached the note which Exhibit 11. don’t 
recollect ever seeing the original Exhibit 

Defendant’s services with plaintiff were terminated October 1940. 
time during defendant’s employment did his earnings exceed 
$8,000 per year. above noted, for that reason, and claiming that the 
note plaintiff was conditionally delivered, defendant asserts non- 
liability. this issue the trial judge said: ‘‘I think fair 
this language (above quoted from the letter dated July 1939) must 
lead the conclusion that the language pertaining the earnings 
$8,000.00 merely has with the time and method payment and 
does not absolve the defendant from his liability. can seen from 
this language that the plaintiff was position that any time its 
judgment the defendant’s commissions should reach the sum 
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$8,000.00 excess that sum, that then could deduct the entire 
obligation.’’ 

The record convinces that the holding the trial judge was 
Clearly the quoted portion the July letter was merely 
expression understanding that payment the $1,000 loan 
plaintiff might deduct any commission excess $8,000 earned 
defendant the current year. far disclosed the record, there 
was justification for defendant’s assumption: ‘‘that the earnings 
for 1939 did not exceed $8,000.00 that the wiped 
That such was not his understanding quite conclusively appears 
from his having written plaintiff late July 19, 1940, follows: 
not apply this commission which figure amounts $943.68 
against the note that you hold signed for Further, 
not find that defendant has any ground for complaint because the 
fact that the commission $943.68, just above noted, was applied against 
other indebtedness due from defendant plaintiff, rather than part 
payment the note suit. 

The judgment entered the circuit court affirmed with costs 
appellee. 


Evidence Insufficient Establish Transaction 
Usurious Loan 


Spence Erwin, Supreme Court Georgia, Rep. (2d) 


Where transaction the form written contract for sale 
shares stock with option repurchase within given time 
for named consideration, and apparently lawful all respects, 
alleged the petitioner have been not sale but loan secured 
the shares stock, usurious rate interest, held that 
incumbent upon the petitioner making such allegation affirma- 
tively show that the transaction was fact loan tainted with usury. 

this case the allegations the petitioner that transaction was 
loan were indefinite make impossible ascertain nature 
and terms loan and therefore the court was warranted constru- 
ing the transaction sale and not usurious loan alleged. 


Suit George Spence, Sr., and another, partners, against 
Mrs. Thomas Erwin, Sr., and others, involving question whether 
transaction form written contract for sale stock with option 
repurchase within specified time was fact usurious loan. review 
adverse judgment, plaintiffs bring error. 

Affirmed. 


NOTE—For similar decisions see Digest (Fifth Edition) 1565. 
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Spence Spence, partnership composed George Spence, Sr., 
and George Cleland Jr., filed equitable petition against Mrs. 
Thomas Erwin, Sr., Thomas Erwin, Jr., and Albert Boylston. 
The petition was several times amended, and its final form alleged 


follows: June 1941, Thomas Erwin entered 


into written contract with Spence Spence, firm composed 
George Spence and Nathaniel Spence. This contract recited that 
Spence Spence have option from Hewlett Dennis purchase 
3,000 shares preferred stock and 628 shares common stock the 


Atlanta Biltmore Hotel Corporation; and that Erwin, for the considera-. 


tion one dollar and other valuable consideration, purchased this stock 
from Spence Spence with the provision ‘‘that the said Spence Spence 
shall have option repurchase all said stock within six months 
from this date for the sum $10,500 cash; and the further option 
repurchase said stock from Thomas Erwin after expiration six 
months option within twelve months from this date, for the sum 
$12,000 cash; and said Thomas Erwin covenants that will keep 
and hold said stock from any limitation contract otherwise than 
herein mentioned, that the said stock may delivered any time 
during the next year and for the option prices mentioned herein. 
But the said Thomas Erwin may have the privilege pledging said 
stock secure loan for $8,000 upon the security said was 
averred that the $8,000 received petitioners from Erwin, Jr., 
described the contract, was fact loan from Erwin and his 
mother, Mrs. Thomas Erwin, Sr., with the stock pledged collateral, 
and did not represent the consideration for the sale the stock 
outlined the purported contract; that the transaction was clothed 
the form option for the purpose giving the loan the 
appearance legal transaction the form sale with option 
repurchase. For the use the $8,000 loan the petitioners were pay 
$2,500 repaid within six months, $4,000 repaid within twelve 
months, whereas the legal rate per cent, the interest would have 
been $320 for the use the loan for six months, $640 for twelve 
months. Erwin, Jr., who was real estate agent, had been conducting 
extensive negotiations for the sale the Atlanta Biltmore Hotel 
property, for which, consummated, would have received large 
commission, and the principal inducement which led Erwin make the 
loan petitioners was ‘‘because the fact that petitioners had been 
counsel for the owners the hotel property very extensive litiga- 
tion, and were position facilitate the negotiations looking the 


sale said part the money borrowed was be. 


used for paying Hewlett Dennis for the stock, and for the purpose 
the closing the transaction, Erwin, Jr., who was 
acting the matter for himself and his mother, Mrs. Thomas Erwin, 
1941, delivered the money the trust officer the Citizens 


THE BANKING LAW JOURNAL 789 


Southern National Bank, who the same time, received the stock from 
the Atlanta Biltmore Hotel Corporation. accordance with the agree- 
ment the petitioners and the defendants Erwin, the officer 
distributed the $8,000 follows: $6,400 Hewlett Dennis, which was 
owing them the petitioners the purchase price the stock; 
$850 the Atlanta Biltmore Hotel Corporation, which Hewlett Dennis 
owed that company the stock, and the remaining $750 the 
petitioners. The stock was then delivered Erwin held 
him, his mother, collateral security for the loan. During 
Erwin’s efforts effect sale the hotel property, there was under- 
standing between the plaintiffs and the defendant Erwin that the 
loan should until the sale the hotel, until negotiations 
for such sale were terminated. The defendants have not until recently 
disputed the fact that the transaction was loan, but July they 
refused accept $14,604 which was then offered, whereas the loan plus 
lawful interest per cent thereon that time was $9,363.04. 

About this time, the petitioners, for the sum $7,000 purchased and 
received from the Bank Atlanta, and had transferred them 
blank and without recourse, two notes Erwin aggregating $7,000, 
together with all said shares Atlanta Biltmore Hotel Corporation, 
described the contract sale, which had been pledged Erwin 
security for the notes. The petitioners borrowed from the defendant 
Albert Boylston the $7,000 with which purchase said notes, and then 
delivered Boylston the two notes with the stock secure payment 
the $7,000 borrowed well secure the repayment certain other 
indebtedness owing George Spence Boylston. The petitioners 
alleged that they are the owners the stock subject the $8,000 loan, 
and tendered the defendant Erwin the two notes signed 
Erwin for $7,000 and $1,000, making total $8,000 principal, and 
$1,363.04 interest per cent $8,000 from June 1941, July 27, 
1943, although claiming necessity tender since the defendants were 
claiming the stock adversely and had refused accept offer pay 
them for its release. August Erwin, Jr., and Madison 
Richardson, attorney for the defendant Erwin, presented letter 
the defendant Boylston, setting forth their claim the 
question and tendering him check for $7,000 payment 
for the notes signed Erwin, Jr., and demanding delivery them 
the notes and the Atlanta-Biltmore Hotel Corporation stock pledged 
security for the payment the notes. Boylston stated that was 
holding the notes collateral for loan made Spence, and that 
Spence claimed the owner the stock, and requested Erwin and 
his attorney present their claim detail writing order that 
might confer with his attorney and receive legal advice the premises. 
Another letter, copy which was attached the petition, setting out 
detail the claim the defendants Erwin the stock, was delivered 
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Boylston. Among other things, was stated the letter that Spence 
had interest the stock, and that Thomas Erwin, Jr., had 
transferred his interest therein his mother, Mrs. Thomas Erwin, Sr. 
tender $7,000 was made payment the two notes signed 
Erwin and aggregating $7,000; and demand was made for delivery 
the notes and the shares stock. was further stated that one time 
Spence had option purchase the stock, but that this option had 
long since expired. 

The petition further averred that Erwin was insolvent and that 
the purpose the action was avoid multiplicity suits, quiet 
title the stock, and remove all clouds therefrom. The prayers were 
for restraining order and injunction against the defendants, from 
changing the status the transactions, from transferring the notes 
the stock, delivering the same any one; that the court determine 
and decree the amount owing the petitioners the defendant Erwin 
account the $8,000 loan; that the amount found constitute 
the 3,000 shares preferred stock and 628 shares common 
stock, with the right petitioners pay off said debt, extinguish the 
lien upon the stock, and receive the same, all subject the right 
the defendant Boylston retain possession thereof security the 
same manner now possesses the same; and for general relief. 

August 17, the lower court, without granting restraining 
order, issued rule nisi for hearing August 18, for the purpose 
determining whether the prayers the petition should granted. 
Before hearing, Mrs. Thomas Erwin, Sr., sued out bail trover for 
the recovery the stock against the defendant Boylston, Fulton 
superior court, where the present suit was pending. The petitioners 
then sought amendment restrain the prosecution the bail trover 
proceeding and have consolidated with the instant case. Pursuant 
thereto, the court passed order requiring Boylston deposit the 
notes and stock with the trust officer the court; allowing the bail 
trover action served upon Boylston, but requiring bail; and 
ordering the status the property remain the same until further 
order. further subsequent amendments was alleged that the loan 
was for term twelve months, and was repaid before 
June 1942. There was also alleged tender $1,000 cash and 
consent delivery the two notes signed Thomas Erwin, Jr., 
together with the written consent Boylston, made Madison Richard- 
son, attorney for the defendants Erwin, and alleged decline this 
tender. the petition, amended, general and special demurrers 
were filed the defendants Erwin. The trial court sustained the general 
demurrer and dismissed the petition those defendants. The plain- 
tiffs except this judgment demurrer. 

Frank Kemp, Clint Hager, and Augustine Sams, all Atlanta, 
for plaintiffs error. 
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Madison Richardson, Sutherland, Tuttle Brennan, and Frampton 
Ellis, all Atlanta, for defendants error. 


WYATT, J.—The controlling question this case whether the 
transaction referred the foregoing statement was sale the stock 
the plaintiffs the defendants with option repurchase from 
them within given time for specified sum money, was trans- 
action which the plaintiffs borrowed money from the defendants and 
pledged the stock collateral security. must look the petition, 
amended, for the answer this question. Whether given trans- 
action sale land with the right repurchase, loan money 
with the title the land taken security, depends, not upon the form 
the words used contracting, but upon the real intent and under- 
standing the parties. ‘No disguise language can avail for covering 
usury, glossing over usurious Manget Realty Co. 
‘Carolina Realty Co., 169 Ga. 495, 508, 150 828, 834, and cases there 
cited. follows that petition alleging written contract sale with 
option repurchase between the plaintiffs and the defendants, but 
alleging further that the writing was simply cloak cover scheme 
collect usurious interest, not subject dismissal general 
demurrer. But dismissal would result if, other allegations con- 
strued most strongly against petitioners, the petition discloses that the 
transaction was not fact but sale with option repurchase. 

The petition, amended, alleges unqualifiedly that the transaction 
was loan $8,000 repaid within twelve months with interest 
per cent. This allegation, however, must considered along with the 
other allegations the petition. The writing attached thereto 
exhibit shows sale the stock the plaintiffs the defendants for 
$8,000, with option repurchase for $10,500 within six months, and 
for $12,000 repurchased after six months and before twelve months. 
not alleged that this option was ever exercised, but averred 
that the writing was cloak cover usurious loan $8,000, and 
asserted the right petitioners repay the loan with interest per 
cent per annum and thereupon have the stock delivered them. 
The petitioners, letter addressed the defendant Boylston, make 
use the following language: ‘‘I had arrangement with Thomas 
Erwin, Jr., who advanced $8,000 with which handle the trans- 
action, and the time, agreed with Mr. Erwin that would pay 
profit $4,000 the transaction. The transaction was the form 
option and the date mentioned the option expired, but sub- 
sequent thereto, was agreed that the same would renewed and 
Again referring the stock question, the petitioners 
say: collateral [stock] which mine subject the payment 
certain sums money, wit: sum approximating $14,200.’’ The 
plaintiffs allege one place the petition tender $14,604 the 
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defendants. All these allegations are direct conflict with the 
position that the transaction was loan $8,000 per cent interest. 
These are averments the plaintiffs, the meaning and import which 
are that the writing was sale the stock with right repurchase, 
and not The allegations which sought show loan 
instead sale are most indefinite. fact, they are indefinite 
make impossible to.ascertain the nature and terms the loan. 
the original petition alleged that the loan was carried until 
the sale the hotel, until negotiations for such sale were terminated. 
one the amendments, without striking from the petition the allega- 
tion last referred to, was alleged that the loan was repaid 
before June 1942. ‘‘When transaction apparently lawful all 
respects attacked usurious, incumbent upon the person making 
such attack affirmatively show that the same thus tainted.’’ Wilkins, 
Neely Jones Gibson, 113 Ga. 31, (5), 374, 375, Am. 
St. Rep. 204. See also Equitable Mortgage Co. Watson, 116 Ga. 679 
(1),43 49; Harvard Davis, 145 Ga. 580 (a), 740. ‘‘It 
construed most strongly against and that, infer- 
ence unfavorable the right party claiming right under such 
pleading may fairly drawn from the facts stated therein, such infer- 
ence will prevail determining rights the Krueger 
MacDougald, 148 Ga. 429(1), Maddox, 153 Ga. 
208(4), 111 731; Moore Moore, 188 Ga. 303, 18. 
Applying the above well recognized rules law the allegiations 
the petition this case, clearly appears that the contract sale with 
option re-purchase was fact what purported be. Construed 
most strongly against the plaintiffs, the petition does not show that the 
transaction was fact loan infected with usury and not contract 
sale, and therefore the petition fails set out cause action. The 
lower court properly sustained the general demurrer dismissing the suit. 
Judgment affirmed. 


TRUST DECISIONS 


Digest current decisions pertaining the law trusts, wills, 
estates, descent, distribution fiduciaries 


Trustee Not Liable for Retention Fluctuating Securities 


Gavin Miller, Supreme Court Indiana, Rep. (2d) 277 


Decedent testate died 1925. One Gavin was named executor 
decedent’s will. Gavin qualified and acted executor until 1931. Upon 
being properly released said executor the probate court, Gavin 
immediately qualified trustee under the will the decedent and 
undertook the administration said trust. The decedent’s will provided 
that the trustee was have full power sell any the assets the 
trust, with approval the court. The will further provided that the 
trustee was have authority invest all money said trust, ‘‘by loan- 
ing same first mortgage real estate, investments securities, 
real estate stock suitable for the investment trust funds’’ and that 
the trustee had full discretion subject approval court alter and 
change any the investments the trust. When Gavin qualified 
trustee there were certain securities the trust estate which had 
been acquired the decedent testate during his lifetime. These securi- 
ties the trustee continued hold his portfolio until resigned. 
During period some nine years the market value 
these securities fluctuated frequently and considerably. Upon excep- 
tions filed reports relating administration the trust and upon 
subsequent trial the Probate Court entered personal judgment against 
Gavin for $153,443.95. Upon appeal the court reversed the finding 
the Probate Court with directions sustain motion for new trial. 

was held that notwithstanding the fact, shown the record, 
that the securities acquired the decedent testate were retained 
Gavin during the intervening nine years that said securities fluctuated. 
nevertheless the Probate Court erred measuring the trustee’s conduct 
retrospectively without any that prudent person the exercise 
reasonable care, skill and diligence would have sold said securities 
any particular and therefore concluded the sole basis market 
history said securities that that trustee was negligent having failed 
dispose the securities. was further held that despite the fact 
that the trustee acquired certain notes secured mortgages real 
estate from banks and which had interest, nevertheless view 
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the fact that there was evidence that the trust might suffer any 
losses the result these transactions, the trust was not harmed 
even the transactions were irregular. The court also held that 
although the trustee could charged with the costs and expenses 
litigation resulting from his misconduct failing make proper 
timely accounting settlement, the trustee was not liable for attorney’s 
fees incurred the beneficiaries. this ruling the court overruled 
Hans Wishmier’s Estate (1934) Ind. App. 31, 190 548, 
wherein was held that attorney’s fees could included part 
the cost with which trustee was chargeable. 


Trustee Not Liable for Losses Incurred Upon Advice Counsel 


United Conclave Building Loan Ass’n Court Chancery New 
Jersey, Atl. Rep. (2d) 197 

The liquidating trustees building and loan association assumed 
that stock certificate transferred the owner company 
which new certificate was issued was held the trust company 
only and that certificate had been returned original 
owner, inasmuch the trust company did not have it. Upon such 
assumption and acting good faith upon advice counsel, the trustees 
accepted payment for land assignment the stock from assignee 
original owner’s administratrix. 

was held that the trustees were not personally responsible for the 
resulting loss for their being compelled recognize title stock 
one who purchased from the trust company and did not register the 
transfer. The court its opinion stated that while trustee who went 
beyond his powers could not plead the advice counsel, the trustee 
could safely rely counsel upon legal questions which arose the 
management the trust. 


Trustees Entitled Reimbursement from Trust Funds for Expense 
Litigation 


Gordon Guernsey, Supreme Judicial Court Massachusetts, 
Rep. (2d) 

Shareholders Old Colony Trust Associates, association, brought 

bill equity against trustees the association compel the trustees 

reimburse the trust for sums expended them out assets the 

trust for attorney’s fees and expenses incurred the successful defense 
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former suit brought against the trustees for alleged breaches 
trust the management the association. 

was held that the trustees could look the trust fund for reason- 
able cost successfully defending unwarranted charges maladmin- 
istration. The trustees did not lose their right look the trust fund 
for reasonable cost defending said charges maladministration 
because the possible liability trustees beneficiaries for unrelated 
conduct relative which the trustees could not obtain reimbursement 
from the trust fund. The court further held that inasmuch the 
trustees were exonerated liability which might have amounted 
between $4,000,000 and $6,000,000, but were however found liable for 
approximately $75,000, for alleged improper conduct, and view 
the fact that the portion the expenses incurred for the defense the 
alleged improper conduct was separable, the remainder the expenses 
defending the suit was properly paid from the trust fund. 
The charge $150,000 for services attorneys defending the suit 
against the trustees was not excessive matter law, view 
the large amount involved and the number hours spent its trial. 


Bank Stock Assessment Unenforceable Against Testamentary 
Trustees Stockholder Refusing Acceptance Stock 


Bell, Secretary Banking Frankford Trust Co., Superior Court 
Pennsylvania, Atl. Rep. (2d) 177 

Receiver insolvent state bank brought action against defendant 
trust company and another, executors and trustees under the will 
decedent testate, recover bank stock assessment. Receiver claimed 
assessment from defendants alleged owners and holders certain 
shares stock the insolvent state bank. Decedent testate the 
time his death owned said shares stock, which was bequeathed 
the trustees. The stock was included the inventory decedent’s 
estate. The executors said estate duly filed and advertised the first 
and final account conformity with the law. The certificate for the 
shares stock the insolvent state bank the name the 
decedent the books and stock ledger the bank. The certificate was 
never indorsed, transferred assigned the executors themselves 
and the stock was never accepted part the corpus 
the trust. The trustees never exercised any dominion, control right 
ownership over the stock, nor did they receive any benefit therefrom 
and there never was any transfer ownership delivery possession 
them. The receiver had not given notice the stock assessment 
claim decedent’s estate the 
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was held that the bank stock assessment could not enforced 
against the trustees, notwithstanding that the executors and trustees 
were the same persons, inasmuch they acted distinctly different 
capacities. The right levy the assessment the bank stock wholly 
statutory, and order hold the trustees liable for said assessment, 
was necessary show that they acquired ownership the stock. 
The bequest said stock the trustees the decedent testate did not 
automatically make the property the trustees, impose 
liability for assessments insolvent state bank, solely because the 
trustees were the same persons the executors under the will the 
decedent. -The trustees were not bound accept the stock upon con- 
firmation the executors’ first and final account, the exercise 
reasonable care and prudence its rejection was advisable necessary 
for the preservation the trust. 


Conditional Devise Trustees Vested Beneficiary with Entire 
Title Residuary Estate 


Ickes Ickes, Supreme Court Illinois, Rep. (2d) 585 


Testatrix devised her residuary estate testamentary trustees with 
directions convey all said property her husband survived 
testatrix ten days, the end which time the trustees were 
convey the property said husband successor trustee subject the 
same trusts imposed upon them her will. was held that the devise 
vested the residuary estate the trustees conditioned the trust being 
determined survival the testatrix’s husband. The subsequent 
conveyance the trustees the surviving husband vested him the 
entire title the estate and did not take successor The 
rule against postponement vesting estates was inapplicable. 


TAX DECISIONS 


Digest current decisions pertaining the law taxes trusts, 
estates and gifts 


Estate Tax Deduction for Previously Taxed Property Subject 
Lien 


The decedent received shares stock from the estate her 
deceased husband. The stock was subject lien secure certain 


indebtedness the husband. The executors his estate took deduc- 


tion the estate tax return for such indebtedness. The indebtedness 
was paid and the lien canceled prior the death the decedent. 
was held that for the purpose computing the net allowable deduction 
under section 812 the Internal Revenue Code for property previ- 
ously taxed, the value such property reduced the amount 
the lien for which deduction was allowed the estate the prior 
decedent, 


Savings Accounts Trust Held Taxable Because Retention 
Control Settlor 


Estate Helfrich Commissioner, Circuit Court Appeals, Seventh 
Circuit, No. 8378 

November 26, 1934, decedent opened savings account $1,500 
for each his four children the Harris Trust Savings Bank 
Chicago. the same time and his wife executed and delivered 
the bank four instruments which were identical except for the number 
the account and the name the beneficiary. the four 
instruments was entitled ‘‘Special Trust Agreement.’’ Additional 
deposits $2,500 each account were made decedent from time 
time until his death 1939, but the only withdrawal was $500 from 
the account John Peter Helfrich which was used defray part 
that beneficiary’s college expenses. 

The court decided that valid trusts were created but held the same 
taxable part gross estate. Decedent effectively retained during 
his life the power manage the funds and say when, what amount, 
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for what purpose they should paid out, long the use was con- 
sistent with the interest the beneficiaries. Such control requires the 
property included decedent’s gross estate under Sec, 811 (c) 
the Code. The transfers were taxable being intended take effect 
after death settlor because retention control. 


Value Gift Inter Vivos Trust Not Includible Gross Estate 


Estate John Carle, Tax Court, Memo C., Docket No. 1660 


The decedent, John Carle, 1932 executed instrument convey- 
ing his two sons trustees assets the value $369,157.50, which 
they were hold trust, pay the net income decedent’s daughter, 
and upon her death divide the principal into equal shares for the 
benefit each the surviving children said daughter the issue 
such child, dead, per stirpes and not per capita. The trust instru- 
ment contained provision for any reverter the decedent his 
estate. the time the execution the instrument, the daughter was 
widow, with ten living children, born various dates between Feb- 
ruary 1907, and May 20, 1924. such children are stipulated 
still living, and three them have issue, nine number altogether. 
and whom three were born prior date decedent’s death. 

was held that although there was extremely remote possibility 
reverter operation law decedent his estate upon failure 
beneficiaries, the value the remainder interests not tax 
after his death’’ within the language section 811 (a) the Internal 
Revenue Code. 


Gift Tax Exclusion 


Taxpayer created trust giving the income therefrom her son for 
life. The trustee was apply and pay over the trust income the 
use and for the benefit the son, with discretionary powers during his 
minority whom payment thereof would made. Upon the son’s 
death, the trust was terminate and the corpus was distributed 
directed the trust indenture; any minor beneficiaries during 
their minority, broad discretionary powers were vested the trustee. 
The present value the right receive income from the trust estate 
established the trust agreement September 20, 1938, was excess 
$5,000 that date. 


4 
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was held that the taxpayer was entitled $5,000 exclusion, 
determining her gift tax liability since the gift income was 
present and not future interest. There was postponement the 
minor’s right enjoy the net income the trust the uncontrolled 
judgment and discretion the trustee. The donor imposed the duty 
the trustee ‘‘to apply and pay over’’ the net income her son, 
and because was minor she granted discretion the trustee 
whom such payment should made until the son reached his majority. 


Proceeds Insurance Policies Not Includible Gross Estate 


Berthold Goldsmith Estate, Tax Court, Memo Docket No. 3134 


1887, 1894 and 1896, decedent purchased three separate policies 
insurance, the proceeds which were payable decedent’s mother, 
decedent’s executors, administrators and assigns, and decedent’s 
wife respectively. endorsements made 1932 two the policies 
were made payable decedent’s wife, living, and, not, insured’s 
sons, Berthold Goldsmith, Jr., and John Goldsmith, respectively, the 
third policy being made payable decedent’s wife sole beneficiary. 
The policies provided that the interest any beneficiary, dying before 
insured should vest the unless otherwise provided. Dece- 
dent’s wife and two sons survived 

was held that interest in, control the policies was reserved 
decedent and that hence sum the decedent’s 
estate account such policies. The decedent had not even possi- 
bility reverter. There was only the remote possiblity regaining 
right which had finally relinquished many years before. 


Deductible Portion Conditional Bequest Charitable Remainder 


Turner and Pepper, Executors Hassett, District Court, Mass., Civil 
Action No. 1990 


Edward Lanning died October 30, 1937, leaving will which 
the trust herein discussed was part. The pertinent section the trust 
provided that the named beneficiaries during their lives were take 
the income from the trust. Upon the death any first-named 
beneficiaries their respective spouses were receive the income during 
their lives and upon the death the primary beneficiaries and their 
spouses the income trust was any minor child children 
either the primary beneficiaries until the youngest child became 
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twenty-one years age. Thereupon the trust was terminate and 
the principal was distributed two charitable institutions. 
deduction was claimed the estate tax return, account this 
charitable bequest, the amount $92,766.48. Upon audit the 
return the Commissioner reduced the claimed deduction $29,789.66. 
arriving his decision the present value the bequest 
charity the Commissioner applied factor which took into consideration 
not only the life expectancies the primary beneficiaries and their 
spouses but also deferred the possible vesting the charitable bequest 
for twenty-one years after the death the last primary beneficiary. 
The court decided favor the government and held that the 
Commissioner properly computed the present value charitable 
remainder adding twenty-one years the life expectancy primary 
beneficiaries, since the impossibility further issue (secondary bene- 
ficiaries during their minorities) could not definitely proved. 


Transfer Trust Held Not Subject Estate Tax 


Alice Maud Allen Lombard Estate, Tax Court, Memo Docket, 
No. 1217 

trust was created decedent February 17, 1928. that 
date decedent made transfer certain securities corporate trustee 
under trust instrument which provided that the income from the trust 
should paid the settlor-decedent during her life and that after 
her death the trustee was divide the principal the trust into 
seven parts the income from which was paid her seven children. 
When each child became years old, the principal allocated his 
share was paid over such child free trust. child should 
die before attaining the age 45, his share was paid over his 
issue and default issue, decedent’s other children and the issue 
deceased children. the time the creation the trust decedent 
had seven children and five grandchildren, and the time her 
death she had six children, ten grandchildren and one great-grandchild. 

was held that the value the trust corpus was not includible 
decedent’s estate neither the ground that the transfer was become 
effective after death nor for the reason that the income from the 
trust property was retained the decedent for life. reverter 
operation law was held not sufficient bring the transfer 
within the provisions 811 the Internal Revenue Code, 
where was merely remote possibility. 


How prevent inflation 
one easy lesson 


Put that money back your pocket! 


When lot people want the same thing, 
its price goes up. 

Americans have more money today—much 
more—than there are things buy with it. 

every big little thing you buy—that 
you can possibly without—cuts supplies 
and bids prices what left. 

Rising prices spell inflation. And every in- 
flation has been followed cruel and bitter 
depression men out work, homes lost, 
families suffering. 


don’t want inflation: don’t want 
another depression. 


prices down and help 
avoid another depression 


1. Don’t buy a thing you can do 
without. 


2. Never pay more than the ceiling 
price. Always give stamps for rationed 
goods. 


3. Don’t take advantage of war condi- 
tions to fight for more money for your- 
self or goods you sell. 


War Bonds you can afford— 
to help pay for the war and 
insure your future. Keep 


your insurance. 


A United States War message prepared by the War Advertising Council; ap- 
proved by the Office of War Information; and contributed by this magazine 
in cooperation.with the Magazine Publishers of America, 


| 
5 
= 
j 


Homes Dri-Bilt with Douglas fir plywood 
offer five distinct advantages the 
builder, the buyer—and the mortgagee. 
the first place plywood Dri-Bilt home 
liveable home. The warmth and 
beauty Douglas fir plywood can 
fully realized utilizing Plywall* and 
Plypanel* for interior walls, ceilings, and 
built-ins. 

Second, the outside appearance value 
the home enhanced because Douglas 
plywood ideally suited modern 
architectural treatment. 

Third, long life assured because the 
natural durability Douglas fir—and 
because the ‘‘Dri-Bilt with plywood 
method construction reduces the dan- 
ger twisting studs and joists. The fact 
that plywood walls are puncture-proof 
and crack-proof also adds the home’s 
life span. 

Fourth, Dri-Bilt methods save build- 


FIR PLYWOOD ASSOCIATION 


weeks) allowing the home occu- 
pied sooner. 


Fifth, buyer acceptance and resale values 
are increased because all the advan- 
tages, listed above. These 
are the reasons say built 


Douglas Fir plywood are good invest- 
ments’’! 


* Plypanel and Plywall are two of several grades 
of Douglas fir plywood. Plypanel is made for 
interior paneling and built-ins. Plywail is for 
walls and ceilings. Plyscord is for sheathing 
and subfloors. Plyform is for concrete forms. 
Exterior-type (EXT-DFPA) is made wiih water- 
proof binder for permanent outside use. All meet 
accepted the FHA and approved 
Uniform Building Code. 


Douglas fir 
now only for 
essential war use 
when war needs lessen 
this Miracle Wood will 
serve in countiess new 
ways. 


Tacoma Wash. 
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